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Dear Michael, 
 
Environment, Climate Change and Land Reform (ECCLR) Committee 
consideration of the European Union (Legal Continuity) (Scotland) Bill 
 
I am writing on behalf of the ECCLR Committee to invite you to give evidence 
to the Committee on the UK Withdrawal from the European Union (Legal 
Continuity) (Scotland) Bill (SB) on Tuesday 13 March. In advance of this 
session the Committee agreed to highlight a number of issues and questions 
to be addressed by the Scottish Government. With the Committee meeting 
and Stage Two consideration of the SB both scheduled for this coming 
Tuesday, it would very much appreciated if you could provide as detailed a 
written response as possible to the Committee, in advance of your 
appearance before us. 
 
The Committee understands neither the European Union (Withdrawal) Bill 
(UKB), or the SB makes provision for future environmental policy, with the 
exception of the “keep pace” power in the SB. Neither Bill makes provision for 
embedding current EU general principles relating to environmental protection 
or animal welfare as general principles of Scots law for the future.  
 
As you will be aware the Committee has a current inquiry on the EU 
environmental and animal welfare principles. The call for evidence on this 
closes on 29 March. The Committee has also heard from stakeholders and 
experts who have raised concerns in relation to the failure of the UKB to roll 
over environmental principles of EU law into UK law and some stakeholders 
have called for the Bill to convert all EU environmental law, including 
environmental principles, into UK law. Many stakeholders consider the 
absence of provisions in the SB to incorporate those principles into domestic 
law following the UK’s exit from the EU to be a critical gap.The Committee is 
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also aware of evidence from Scottish Environment LINK to the Finance and 
Constitution Committee on its inquiry into the SB. 
 
EU environmental principles are enshrined in Article 191(2) of the Treaty of 
the Functioning of the EU (TFEU) and provisions about animal sentience were 
introduced in 2009 by the Lisbon Treaty and are now included in Article 13 of 
the TFEU. 
 
The Committee understands the SB makes provision for retention of the EU 
Charter of Fundamental Rights (which references environmental protection as 
a core human right under Article 37). However, it does not explicitly retain EU 
and environmental welfare principles and it does not address the 
environmental governance gap arising from the UK’s exit from Europe or the 
loss of functions performed by EU bodies. 
 
The Committee wishes to understand if the Scottish Government 
considers there is a need for domestic law to be underpinned by the 
overarching EU environmental principles and recognition of animals as 
sentient beings. The Committee also wishes to understand: 
 

 Why the Scottish Government has not explicitly referenced EU 
environmental and animal welfare principles in the provisions of 
the SB?  

 How this does or does not ensure the continuity of law? and, 

 What the implications of not including these provisions may be?  
 
The Committee is unclear how this gap in the provisions of the SB sits 
alongside the statement of the Cabinet Secretary for the Environment, 
Climate Change and Land Reform, that Scottish Government would do 
everything in its power “to maintain, protect and enhance our environment” 
and that “these (environmental) principles sit at the heart of Scotland’s 
approach to environmental policy in the future”; “without them, we risk lagging 
behind and diverging from the ambitions of our European allies as well as 
missing key tools that can help us to meet international ambitions such as the 
UN Sustainable Development Goals”.  
 

The Committee is also concerned to understand the view of the Scottish 
Government with regard to environmental governance and the need to 
maintain, as a minimum, the same level of environmental standards in 
Scotland, following the UK’s exit from the EU and the need to ensure 
effective enforcement mechanisms and sanctions for non-compliance 
are in place. The Committee understands the SB does not address this 
and does not include a commitment to address it. 
 
In addition to the questions above the Committee would welcome a view from 
the Scottish Government on the following points: 
 
“Keep Pace” power to follow EU law developments post exit 
The Committee understands Section 13 of the SB delegates power to the 
Scottish Ministers to make provision: corresponding to provision in an EU 
regulation; EU tertiary legislation or an EU decision; for the enforcement of 
these EU laws or to make them effective; to implement EU Directives. This 
would allow Scottish Ministers to follow the direction of EU environmental law 
post exit if it chooses to do so, on a case by case basis. However, the 



Committee also understands this power is not a means by which the general 
principles of EU law set out in Articles 11 or 191 – 193 TFEU or Article 37 of 
the Charter of Fundamental Rights can be embedded as general principles in 
Scots law. The Committee would welcome confirmation of the Scottish 
Government’s understanding of this. The Committee would also 
welcome an explanation from the Scottish Government as to how it 
anticipates this working in relation to the policy areas covered by the 
Committee. 
 
Protection of the current position regarding EU general principles 
inherent in retained EU law 
Both the SB and the UKB provide that retained EU law will carry with it EU 

general principles that had effect in EU law on exit and have been recognised 

by the European Court of Justice in a case decided before exit day, but the 

Bills express this in different ways. The Committee wishes to understand 

why there is a difference in approach and whether it has any practical 

effect. The Committee would welcome a view from the Scottish 

Government on this. 

There is a difference between the two Bills in how individuals will be able to 

vindicate their rights under general EU principles inherent in retained EU law. 

Section 7 of the SB suggests that it would not be possible to raise a challenge 

once Directives have been converted into retained devolved EU law. This 

issue does not arise in the UKB because it cuts off all existing rights of 

challenge based on incompatibility with the general principles of EU law. It is 

not clear to the Committee how the removal of the ability to challenge validity 

of EU law from which devolved retained EU law derives (section 7(1)) sits with 

the general preservation of rights of action with regard to the general 

principles of EU law (section 5(2)). The Committee would welcome the 

Scottish Government’s view on this. 

 

The Charter of Fundamental Rights 

Article 37 of the Charter of Fundamental Rights provides: “A high level of 

environmental protection and the improvement of the quality of the 

environment mist be integrated into the policies of the Union and ensured in 

accordance with the principle of sustainable development.” The Committee 

understands Section 5(4) provides that the retained Charter can be modified 

by the subordinate legislation powers under the Bill, or by future provision, 

therefore the retained Charter is not permanently embedded in Scots law post 

exit. The Committee would welcome the Scottish Government’s view on 

this. 

 

Interpretation of retained EU law and retained general principles of EU 
Law 
Section 10 of the SB and clause 6 of the UKB set out rules on interpretation of 

retained EU law and retained general principles. Both appear to make 

substantially the same provision, although there is a presentational difference 

in the drafting. It appears to the Committee in the SB courts may have regard 

to decisions of the European Court of Justice (ECJ) post exit and in the UKB 

the courts need not have regard to decisions of the ECJ post exit , but can do 

so if they consider it appropriate. The Committee would welcome the 



Scottish Government’s view on the difference in drafting of these 

provisions and the practical effect on retained EU general principles. 

The Committee would also welcome a view on how the incorporation of 

these general principles will impact the policy areas covered by the 

Committee. 

 

I look forward to receiving your response before we meet with you next week. 

 

Yours sincerely,  

 

 
 

Graeme Dey MSP 
Convener 
Environment, Climate Change and Land Reform Committee  
 

C.C: Bruce Crawford, Convener, Finance and Constitution Committee 

 Roseanna Cunningham, Cabinet Secretary for Environment, Climate  

 Change and Land Reform 

  

 

 

 
 
 


